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HEARING CLERK
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BEFORE THE REGIONAI QRpNI3FRARM : | g

In re

1. D. Russell Company
Laboratories, Inc.

I.F.5R Docket No. VII-189C
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Respondent

Initial Dagision

_ By Complaint dated March &, 1976, the Chief, Pesticides Branch,
%Mt Division, US BEnviroumental Protection Agency Regiom VII
(hereinafter Complainant) charged 1. D. Russell Company Laboratories,
 Ine. of 2463 Earrison, Kensas City, Missouri (herainafter Respoudent),
with a violetion of Section 12(a)(2)(L) of the Federal Insecticids,
Puagicide, and Bodentieide Act, as smended &/ (VIFRA) in that it, as
a pesticide producer, feiled to submit to the Administrator (of EPA)
the information required by Section 7(c) of the Act and regulatione
theremder. The Complaint, issued pursumnt to Section 14 of the Act,
proposed to assess & civil penalty of $3200. The Respondent filed en
answer to the Compleint and, in effact, objected te the asseassmant of
the proposed penalty. Iun its safd Answer, Respondent raquestad a
hearing. It admitted the allagation of the Complaint that Respondeant
filed its report on March 8, 1976, thus failing to file same on or

bafora February 1, 1976; but denisd the authority of EPA to assess the

1/ Por pavallel citations of FIFRA (86 Stat. 973) and United States
Code ses Attachment A.
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proposed penalty of $3200. On May 4, in its answer to‘quastiann gub~
mitted to the perties by tiwe Administrative Law Judge, and its Oral
Argument heard on June 18, 1976, Respondent openly adwits its failure,
as charged, to file the report. Omn June 4, 1976, Complainant filed its
Motion for an Accelerated Decision on the stated groumd that there is
no genuina issue of any material fact; pointing out Respondent's
admiasions that it did receive an snnual pesticides repert form; that
Respondent's annual report was not filed by Fabruary 1, 1976, but on
Msrch 8, 1976; and that Respondent's gross sales for 1975 were in tha
amount of $1,744,127.54. Respondent filed tte Motion to lilsmiss and

a Motion for Oral Argument on June 15. Oral Argument was eet and heaxd
on June 18. Said Motion to Dismiss is hereby denied.

At sald Oral Argument, Respondent withdrew its raquest for an
Adjudicatory Hearing and argusd that the sseessment schedule was
inequitable in that, while Respondent's grosa sales in 1975 were over
$1,700,000, its manufactured products, (of which approximately $47,000
were pesticides) totaled but §460,000. BRespondent joined with Complainant
in requesting an “Accelersted Decisien”, stating that its enly argument
is as to the amount of the penalty assessed. Both partias declined to
file written briefs and arguments. Said case was thereby submitted om
the record whieh includes the transcription made of the Oral Axgument.

In Summary, Parties have agreed to the fellowing material facts,
which I adopt as my Findiege of Fact herein:
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1. The Respondent was and is a registered producer astablishment
at &ll times pertinent to this action and actively produced pesticides
during the calander year 1975.

2. John P. Russell, Secretary of Respondent, received the annual
pesticide report form and cover memorandum from the US EPA on or about
Decembexr 15, 1975.

3. Reapondent did not submit the annual pesticide report by
February 1, 1976, the date requirad by regulation promulgated pureuant
to Section 7(e¢) of the Act, nor by March 4, 1976, the date on which the
instant Complaint was filed, but did file its anmnual report on March 8,
1976.

4. Respondent's gross sales for the calendar year 1975 exceeded
$1,700,000, of which $460,000 represents products manufactured by
Reapondent, of which latter amount $47,000 were pesticides by it manufac-
tured and registered with the Agency.

5. The penalty of $3200 propesed in the Complaint was determinad
from the Civil Penalty Asseasment Schedule (39 F.R. 27711) as modified by
wemorandum dated April 22, 1975 and forwarded to US EPA Regional Enfeorce-
nent Diraeiots.

6. The informaticn eontsined In annual reports is used by Coxplain=
ant on a xoutine basis for the purpose of scheduling producer establishment
ingpections and sample collections.

7. The Raspondent has a prior history of violation consisting, in

particular, of a guilty ples on four criminal counts for two separsate
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shipments in 1972 of unyxegistered and misbranded products, and an
admisaion in a clvil proceeding of two shipwments in 1974 of unregistered
and misbranded pesticides (FIFRA violatiems).

Thus, this éeeision rust resolve the only issue now in question--
vhat, if any, eivil penalty is appropriate after consideration of all
factors concerning the admitted violation?

Section 14(a)(3) of FIFRA states, in pertinent part:

In determining the amount of penalty, the admin-
istrator ehall consider the appropriateness of such
penalty to the sire of the business of the person
charged, the effeet on the person's ability te con-
tinne in business, and the gravity of the vieolatiom.

Section 168.60(b) (1) of the Rules of Practice also enumerates thase
three criteria and Section 168.60(b) (2) adds two other factors to be
cousidered in evaluating the gravity of the violation—-(l) respondent's
history of compliance with the Act, and (2) good faith or lack thereof.

The Guidelines were issued to provide direction to Agency personnel
assessing civil penalties to ensure to the extent practicable that
comparable penalties will be assessed in different regiong: for similar
violations. The Rules of Practice (Section 168.46(b)) provide that the
Administrative Law Judge may consult and may rely on the Guidelines but
that ha “may at hia discretion inersase or decrease the assessed penalty
from the amount proposed to be aseessed in the Complaint."

The Guidelines utilize five "size-of-business’ gradations hased on

a respondent's annual sales; the categories are as follows: 1 - less than

$100,000; II - between $100,000 and $400,000; II1I - betwaen $400,000 and
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$700,000; IV - between $700,000 and §1 million; V - over $1 millien.
The penalty smount for each category was reduced (by 36 peraeat) om
April 22, 1975 by memorandum from the Director, Pesticides Enforcemeunt
Divigion to the Regionel Directors, resulting in propesed eivil penaitias
as follows: Category I - $320; I - §800; III - $1Rp0; IV - $2720;
and V ~ $3200. The memorandum further provides:

The Complainant siwuld propoge to assess the full

anount of the appropriate penalty by sire of

business in accordance with the revisad schedula

epecified herein. Should the report be filed with-

in the pendency of a c¢ivil proceeding, the proposed

panalty may be mitigated as much as 40 pereent if

the region feels such action is warranted based on
the facts of the case.

Respondent urges that ite failure to timely file its anmual report
was a “mere oversight'' and, in effect, makas the point that its violation,
¥rom the stapdpoint of wmisconduct, was mitigated by the faet that its
annual report was filed as soon as Respondent was “reminded'' by the
Complaint filed on March 4, 1976. Although intent is not an elemant of

an offense in a eivil penalty assesament case, (ef. U.S. v Dotterweich,

320 U.8. 77) the lack of intent coupled with Respondents effort to remedy
his oversight will be here weighted as a mitigating factor. Certainly a
failure for so long a period as to amount to a refusal to file would be
mueh more seriocus and wuld have a greater tendency toward frustrating
the regulatory scheme heve sought to be vindicated. It is apparemnt that
the annual report was here forwarded on or near the date that Respondent

received the Complaint: that the fallure to file in this insrance was not

a deliberate flouting of the law, but due to negligence.
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Raspondent also urges that ths fact that pesticides manufactured by
it in 1975 totaling $47,000 compared to the §468,000 total of msnufactured
product and annual sales totaling over $1,700,000 should be here considered.
It (s clearly wmandated that the size of the business and its ability to
continue in business in the face of the assessement of a civil penalty are
factors to be gonsidered in determining san appropriate penalty. However,
the gravity of harm isherent in the vioclation here established will be
diainished, at lesst to some degres, wvhen the amount of pesticides wanu-
factured and eold by Respondent 1s shown to be small in comparison to the
size of the business determined on the basis of total sales. It 1is also
undisputed that Respondent's history of complisnce is not good in that
‘ . ;quate instances of nonregistration end mispranding as early as 1972
and as recant as 1974 are cited in this record. I will be quick to
ocbserve, however, that those previous violations, sericus though they
vere, have slight relevance sither in principal or in fact teo the
violstion here charged. The record hers veflsets no instances, other than
the one here charged, where Respondent has fatled to timsly file its
reports as required. |

Respondent's contention that the Act and Regulations promulgated
pursuaut thersto are arbitrary and ungonstitiztional is rejected, for the
reasons hereinafter and hereinabove set out.

Section 7 of FIFRA formulatees a schems of regulation whieh, when
properly implemanted, provides ths tools for protection agaimst products
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wvhose hmf:l effects, if uncontrolled, will sericusly affect the public
health and environgent. Reports, such ss those required of Raspoudent
and other ugiltcrod producer establishments, supply a necessary tool
for maintaining control aud supervision ever products which ¢an be
charasterized as inherently dangerous. Any failure to apply adequate
ssnctions vhere the Act is violsted will, in effect, invite violations
in increasing numbers which could ultimately frustrate and defeat the
scheme of regulation contemplsted by the Act. Respondent's violation
taken together with that of many others is far from trivial (ef. Wickard
v Flburm, 317 US 111, 63 S Ct. 82) and I find.- the proviaions complained
of to be necessary and reasonable.

Having comsidered the size of Respondent's bupiness, the effect of
the pemalty hereinafter assessed on Respondent's ability to continue in
business, and the gravity of thes violation here examined, it is detarmined
thet a eivil penalty in the smount of $1250 is appropriate and said
smotnt 1ig heveby assessed.

The contsntions msde by the Parties during the Orel Argument held
on Juna 18, 1976, have been duly considered.

The foregoing inmcludes the Administrative Law Judge's Pinding of

Fact, Conclusions and reasons therefor.
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Proposaed Final Orvder i/

1. Pursuant to Section 14(a) of the Federal Insscticide, Fungicide,
snd Rodenticide Act, as amended, a efvil penalty of $1250 is hereby
assessed againat Respondent, 1. D. Russell Company Laborateries, Imc.,
for the violation of the Act found harein.

2. Paysent of tha full amount of the civil panalty sssessed shall
be made within 60 days of the service of the final ovder upen Rispondent
by forwvarding to the Regional Hearing Clerk a cashier's or certified
check payable to the United States of America.

June 25, 1976 m

Marvin E. Jodes )
Administrative lLav Judge
US EPA, Regilon VII

Unless appesl 1is taken by the filing of exceptiocns pursusat to
Section 168.51 of the Rules of Practice, or the Ragienal Adminiatrater
alects to review this decisicn on his own motion, the order shall becomes

the finsl order of the Ragional Administretor [Ses Ssction 168.46(c)].




‘ R ATTACHMENT A

FEDERAL INSECTICIDE, FUNGICIDE, AND RODENTICIDE ACT,

AS AMENDED (FIFRA)

Parallel Citations

FIFRA, 86 Stat. 973 FIFRA, 86 Stat. 973
P.L. 92-516 7 U.s.C. P.L. 92-516 7 U.S.C.
Section 2 Section 136 Section 15 Section 136m
3 136a 16 136n
4 136b 17 1360
5 136¢ 18 136p
6 136d 19 136q
. 7 136e 20 136r
8 136f 21 136s
9 136g 22 ' 136t
10 136h 23 136u
11 1361 24 136v
12 136j 25 . 136w
13 136k 26 136x
14 1361 27 136y




